OFFICE OF THE GENERAL COUNSEL
Division of Operations-Management

MEMORANDUM OM 03-104 (REVISED) August 28, 2003
(Revisions are in bold print)

TO: All Regional Directors, Officers-in-Charge, and
Resident Officers

FROM: Richard A. Siegel, Associate General Counsel

SUBJECT: Corporate-Wide Notice Posting Under Beverly V'

As previously noted in OM 02-70, Region 6 coordinated the oversight of compliance by
the Respondent with the corporate-wide judgment in Beverly Il and I1l.?> Region 6 is again
coordinating compliance with the corporate-wide judgment in the above referenced matter.
Among other remedial provisions, the judgment requires Beverly to post Notices to employees
at each of the approximately 450 facilities that it currently operates, and to mail copies of the
Notices to former employees of certain facilities that Beverly no longer operates. As required by
the judgment, identical Notices are to be posted at all but the 20 Beverly Pennsylvania facilities
directly involved in this litigation, with respect to which the judgment requires the posting of a
separate and distinct Notice. This memo summarizes the agreed-upon protocol concerning the
posting of the Notices to Employees and sets forth the procedures to be followed by Regional
Offices in overseeing Beverly’s compliance with this aspect of the judgment.

Posting Protocol

In order to facilitate Beverly’s compliance with the Notice posting provisions of the
judgment, as well as the Agency’s ability to monitor and verify the sufficiency of Beverly’s
compliance, we have agreed to the following procedures:

. All Notices to Employees are signed by Crystal J. Wright, Supervisor — Human
Resources, Beverly Health and Rehabilitation Services, Inc.

. The nationwide Notices, as well as the 20 Notices for the Pennsylvania facilities, where
violations were found to have occurred, have been delivered to the Respondent and will be
posted at the facilities beginning on September 25, 2003.

. The Respondent will instruct its administrators and managers at all facilities to execute
both an initial certification indicating that the Notices have been posted and a final
certification confirming that the proper posting has been concluded. Beverly will forward
those certifications to Region 6.

! (Beverly Health and Rehabilitation Services, Inc. and Beverly Enterprises — Pennsylvania, Inc. v. NLRB,
No. 01-1405 (DC Cir.); Board Case No. 6-CA-27873, et al.)

% (NLRB v. Beverly Enterprises, Nos. 01-3197 and 01-3289 (7" Cir.); Board Case Nos. 6-CA-20188 and
6-CA-24221, et al.)



° The Respondent has issued instructions to its facility administrators and managers at all
facilities to permit access to, and cooperate with, Board agents showing proper identification
for the purposes of checking the Notices.

Regional Office Compliance Responsibilities

Although Region 6 has supplied the appropriate Notices to the Respondent for posting,
assistance from certain other Regions is required to ensure that the Notices are properly posted
and maintained.

Attached hereto as Attachment A is a list of Beverly facilities, separated by Region and
Sub-Region, at which Notices are to be posted. The nationwide Notice must be posted at all
facilities, except those Pennsylvania facilities indicated in bold print where violations were found
to have occurred. A copy of the nationwide Notice language is attached as Attachment B and a
copy of the separate Notice language to be posted at the 20 Pennsylvania facilities is attached
as Attachment C.

Unlike many cases, where we can rely upon charging parties to advise us of any Notice
posting deficiencies, the Charging Party herein has no presence at most of the approximately
450 facilities covered by the Judgment. Therefore, Attachment A indicates the number of
Beverly facilities that each Region is required to visit in order to verify the adequacy of the
posting. Itis anticipated that the checks of the Notices can be accomplished in conjunction with
other casehandling travel. If a Region concludes that the required verification of these Notice
postings is unduly burdensome, it should immediately contact DAGC Gary W. Muffley (202)
273-2891, for additional instructions.

The Respondent is to begin posting the Notices no later than September 25, 2003, and
all Notices should remain posted for at least 60 days thereafter pursuant to the affirmative
remedial language of the judgment. Accordingly, all posting checks should be made during that
time frame. Please be sure to check that the Notices are posted in all places where notices to
employees are customarily posted.

To facilitate reporting on these checks, Board agents should complete one copy of the
certification attached hereto as Attachment D for each facility visited, and forward the completed
certifications to Region 6 as soon as possible following completion of each inspection. Board
agents should note on the certification any problems encountered and the corrective measures
taken. If a Region should find that a facility has completely failed to post a Notice, it will be
necessary to select and visit two additional facilities to ensure that the problem is isolated. If
additional failures to post or other problems are discovered, the Region should promptly notify
Region 6 Compliance Officer Clyde Graham at (412) 395-6899.

Should any questions arise relating to the postings, which cannot be resolved at the
local level, please contact Region 6 Compliance Officer Graham, who will act as the Agency
liaison with the Respondent and Charging Party Union on such issues. In addition, all Notices
include a special toll free number linked to Region 6 for the public. The toll free number
provides a recorded message related to the judgment and permits the caller to speak to an
information officer in Region 6.

Your assistance in securing compliance with this corporate-wide judgment is greatly
appreciated.



If a Region determines that there has been noncompliance with the affirmative or
negative provisions of the earlier nationwide Judgment in Beverly lll, including any
allegations of new violations arising after January 24, 2002, it should immediately notify
Regional Director Kobell in Region 6 and Assistant General Counsel Stanley Zirkin or
Deputy Assistant General Counsel Kenneth Shapiro of the Contempt Litigation and
Compliance Branch in Washington.

Regions are reminded that the Judgment in Beverly lll is corporate-wide in scope
and contains “broad” remedial language prohibiting the Respondent from violating the
Act “in any other manner.” Accordingly, all charges filed against any Beverly-owned
and/or operated facility, no matter what corporate name it is using, involving post-
January 24, 2002 conduct must be reviewed for possible contempt consideration. In this
regard, copies of all charges alleging post-January 24, 2002 violations by Beverly should
be immediately forwarded by facsimile to Region 6 and to the Contempt Litigation and
Compliance Branch. Region 6 and the Contempt Litigation and Compliance Branch
should also be advised of all arguably meritorious charges at all facilities covered by the
corporate-wide Judgment before any action, including approval of a non-Board
adjustment, is taken. Additionally, in order to ensure uniformity in the handling of new
Beverly charges, no final action (including dismissal or approval of a request for
withdrawal) should be taken with respect to any such charge without first consulting with
Director Kobell in Region 6.

If you have any questions regarding this memorandum, the steps that are required to be
taken by each of the Regions within whose jurisdiction Beverly operates facilities, or other case
handling questions relating to Beverly Health and Rehabilitation Services, please contact

Region 6 Regional Director Gerald Kobell, Deputy Assistant General Counsel Muffley or the
Contempt and Compliance Branch.

s/
R.A.S.

Attachments
cc: NLRBU

MEMORANDUM OM 03-104 (REVISED)

' Attachment A

'ttachment B
f.Attachment C
'Attachment D
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ATTACHMENT B

NOTICE TO EMPLOYEES
POSTED PURSUANT TO A JUDGMENT OF
THE UNITED STATES COURT OF APPEALS
ENFORCING AN ORDER OF THE NATIONAL
LABOR RELATIONS BOARD
An Agency of the United States Government

This Notice has been posted as a result of a long series of cases brought by various
unions and individuals against Beverly before the National Labor Relations Board.
In these cases the NLRB, based on Beverly’s recurring violations of the National
Labor Relations Act, issued an order requiring Beverly to cease and desist from
committing such unlawful conduct, not only at the nursing homes which were
involved in the proceedings, but also at all other Beverly nursing homes and
offices. The NLRB’s Order also requires Beverly to provide backpay,
reinstatement, and other relief to all employees who were adversely affected, and
to post and abide by a notice of these requirements at all Beverly nursing

homes nationwide.

Specifically, the NLRB has found that we violated the employee rights described
below at a number of nursing homes in Pennsylvania, and that we have done so
repeatedly at numerous other nursing homes.

Section 7 of the Act gives employees these rights.
To organize
To form, join, or assist any union
To bargain collectively through representatives
of their own choice
To act together for other mutual aid or protection
To choose not to engage in any of these protected
concerted activities.

WE WILL NOT, if you are represented by a union, refuse union representatives
access to nursing homes as required pending the negotiation of a new collective-
bargaining agreements(s).





WE WILL NOT, if you are represented by a union, refuse to allow posting of
union-related notices on bulletin boards in nursing homes as required pending the
negotiation of a new collective-bargaining agreement(s).

WE WILL NOT, if you are represented by a union, lay you off without affording
to your bargaining representative adequate prior notice and opportunity to bargain.

WE WILL NOT, if you are represented by a union, adopt health insurance plans
for employees without affording to your bargaining representative adequate prior
notice and opportunity to bargain.

WE WILL NOT, if you are represented by a union, reduce your hours of work or
overtime opportunities without affording to your bargaining representative
adequate prior notice and opportunity to bargain.

WE WILL NOT, if you are represented by a union, require you to return home and
retrieve your identification badges before permitting you to work without affording
your bargaining representative adequate prior notice and opportunity to bargain.

WE WILL NOT, if you are represented by a union, eliminate bargaining unit
positions or assign unit work to nonunit employees without affording to your
bargaining representative adequate prior notice and opportunity to bargain.

WE WILL NOT, if you are represented by a union, require you to work overtime
or eliminate your opportunities for voluntary overtime without affording your
bargaining representative adequate prior notice and opportunity for bargaining.

WE WILL NOT, if you are represented by a union, fail to give your bargaining
representative adequate prior notice and opportunity for bargaining before
changing any employee’s other contractual terms and conditions of employment,
including: work schedules and related-advance posting requirements; absentee
policies; requirements for doctor’s certification for absences for illness; rules
related to vacation scheduling and duration; and job descriptions.

WE WILL NOT, if you are represented by a union, fail to honor union requests to
bargain over changes in terms and conditions of employment.

WE WILL NOT, if you are represented by a union, bypass your union
representative and deal directly with you.

WE WILL NOT, if you are represented by a union, fail to comply with union
requests for information the Union needs to carry out its responsibilities as your
collective-bargaining representative.

WE WILL NOT, if you are represented by a union, fail to process grievances in a
timely manner.





WE WILL NOT, if you are represented by a union, change job descriptions
without affording your bargaining representative adequate prior notice and
opportunity for bargaining.

WE WILL NOT, if you are represented by a union, change bargaining unit work
and vacation schedules without affording your bargaining representative adequate
prior notice and opportunity for bargaining.

WE WILL NOT, if you are represented by a union, refuse to respond to
information requests from your bargaining representative related to changes in job
descriptions and job responsibilities; WE WILL NOT refuse to bargain with your
bargaining representative over such changes; and

WE WILL NOT deal directly with you concerning such changes.

WE WILL NOT change employees’ job descriptions in retaliation for your
supporting a union.

WE WILL NOT engage in or threaten you with unlawful surveillance, including
videotaping, of your union or protected concerted activities.

WE WILL NOT change the break schedules of union supporters to inhibit your
ability to engage in union activities.

WE WILL NOT solicit you to resign from union membership, interrogate you
about your willingness to strike, or threaten you with reduced hours if you engage
in a strike.

WE WILL NOT reduce your work hours to discourage you from supporting a
union.

WE WILL NOT threaten you with discipline and discharge for supporting Unions
or for complaining about working conditions.

WE WILL NOT attempt to intimidate you by threatening to grant wage increases
to replacement workers in the event of a strike.

WE WILL NOT attempt to dissuade you from supporting a union by soliciting and
implicitly promising to remedy your grievances.

WE WILL NOT disparage you if you engage in the protected concerted action of
protesting unfair working conditions by calling you insulting or obscene names or
by using other derogatory language.

WE WILL NOT prohibit you from leaving union literature in the breakroom, or
prematurely remove such literature, and WE WILL NOT prevent you from selling
union insignia at off-duty times in the breakroom.





WE WILL NOT, if you are represented by a union, refuse to allow duly selected
employee union representatives to attend labor-management meetings or otherwise
prevent them from carrying out their duties as union representatives.

WE WILL NOT discharge or suspend employees represented by a union without
giving the Union the required timely notice.

WE WILL NOT change employees’ morning or afternoon breaktimes to prevent
them from meeting with other employees or from engaging in other union-related
activities.

WE WILL NOT reduce employees’ working hours for serving on union
negotiating committees or for engaging in other union activities.

WE WILL NOT discharge or suspend employees in retaliation for attending union
meetings, hosting union meetings in their homes, participating in union protest
marches, wearing union buttons and insignia, serving on union negotiating
committees, urging other employees to support the Union during an impending
strike, or actively supporting unionization, or to deter other employees from
engaging in such union activities.

WE WILL NOT in any other manner interfere with, restrain, or coerce you in the
exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL, within 14 days from the date of the Board’s Order, rescind all the
discriminatory discharges, suspension, and other actions we took against
employees for their union activity; WE WILL rescind all the unilateral changes in
terms of employment and working conditions we made without giving the Union
notice and opportunity to bargain; WE WILL, within 14 days from the date of the
Board’s Order, offer each of the employees who were affected by this
discrimination or by these unilateral changes full reinstatement to their former jobs
or their former terms of employment, without prejudice to their seniority or other
rights or privileges previously enjoyed.

WE WILL make each of these employees whole, with interest, for any loss of
earnings or other benefits resulting from our unlawful actions.

WE WILL, within 14 days from the date of the Board’s Order, remove from our
files any references to the discriminatory discharges, suspensions, or other actions
affecting these employees; WE WILL provide the Union an opportunity to bargain
over any prospective changes in rates of pay, wages, hours, and other terms and
conditions of employment; and WE WILL, on the Union’s request, provide any
information that would be necessary and relevant to the Union’s statutory
responsibilities as collective-bargaining representative of our employees.
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ATTACHMENT C

NOTICE TO EMPLOYEES
POSTED PURSUANT TO A JUDGMENT OF
THE UNITED STATES COURT OF APPEALS
ENFORCING AN ORDER OF THE NATIONAL
LABOR RELATIONS BOARD
An Agency of the United States Government

This Notice has been posted as a result of a long series of cases brought by various
unions and individuals against Beverly before the National Labor Relations Board.
In these cases the NLRB, based on Beverly’s recurring violations of the National
Labor Relations Act, issued an order requiring Beverly to cease and desist from
committing such unlawful conduct, not only at the nursing homes which were
involved in the proceedings, but also at all other Beverly nursing homes and
offices. The NLRB’s Order also requires Beverly to provide backpay,
reinstatement, and other relief to all employees who were adversely affected, and
to post and abide by a notice of these requirements at all Beverly nursing

homes nationwide.

Specifically, the NLRB has found that we violated the employee rights described
below at a number of nursing homes in Pennsylvania, and that we have done so
repeatedly at numerous other nursing homes.

Section 7 of the Act gives employees these rights.
To organize
To form, join, or assist any union
To bargain collectively through representatives
of their own choice
To act together for other mutual aid or protection
To choose not to engage in any of these protected
concerted activities.

WE WILL NOT refuse union representatives access to nursing homes as required
pending the negotiation of a new collective-bargaining agreements(s).

WE WILL NOT refuse to allow posting of union-related notices on bulletin boards
in nursing homes as required pending the negotiation of a new collective-
bargaining agreement.





WE WILL NOT lay you off without affording to your bargaining representative
adequate prior notice and opportunity to bargain.

WE WILL NOT adopt health insurance plans for employees without affording to
your bargaining representative adequate prior notice and opportunity to bargain.

WE WILL NOT reduce your hours of work or overtime opportunities without
affording to your bargaining representative adequate prior notice and opportunity
to bargain.

WE WILL NOT require you to return home and retrieve your identification badges
before permitting you to work without affording your bargaining representative
adequate prior notice and opportunity to bargain.

WE WILL NOT eliminate bargaining unit positions or assign unit work to nonunit
employees without affording to your bargaining representative adequate prior
notice and opportunity to bargain.

WE WILL NOT require you to work overtime or eliminate your opportunities for
voluntary overtime without affording your bargaining representative adequate prior
notice and opportunity for bargaining.

WE WILL NOT fail to give your bargaining representative adequate prior notice
and opportunity for bargaining before changing any employee’s other contractual
terms and conditions of employment, including: work schedules and related
advance-posting requirements; absentee policies; requirements for doctor’s
certification for absences for illness; rules related to vacation scheduling and
duration; and job descriptions.

WE WILL NOT fail to honor union requests to bargain over changes in terms and
conditions of employment.

WE WILL NOT bypass your union representative and deal directly with you.

WE WILL NOT fail to comply with union requests for information the Union
needs to carry out its responsibilities as your collective-bargaining representative.

WE WILL NOT fail to process grievances in a timely manner.

WE WILL NOT change job descriptions without affording your bargaining
representative adequate prior notice and opportunity for bargaining.

WE WILL NOT change bargaining unit work and vacation schedules without
affording your bargaining representative adequate prior notice and opportunity for
bargaining.

WE WILL NOT refuse to respond to information requests from your bargaining
representative related to changes in job descriptions and job responsibilities; WE





WILL NOT refuse to bargain with your bargaining representative over such
changes; and WE WILL NOT deal directly with you concerning such changes.

WE WILL NOT change employees’ job descriptions in retaliation for your
supporting a union.

WE WILL NOT engage in or threaten you with unlawful surveillance, including
videotaping, of your union or protected concerted activities.

WE WILL NOT change the break schedules of union supporters to inhibit your
ability to engage in union activities.

WE WILL NOT solicit you to resign from union membership, interrogate you
about your willingness to strike, or threaten you with reduced hours if you engage
in a strike.

WE WILL NOT reduce your work hours to discourage you from supporting a
union.

WE WILL NOT threaten you with discipline and discharge for supporting Unions
or for complaining about working conditions.

WE WILL NOT attempt to intimidate you by threatening to grant wage increases
to replacement workers in the event of a strike.

WE WILL NOT attempt to dissuade you from supporting a union by soliciting and
implicitly promising to remedy your grievances.

WE WILL NOT disparage you if you engage in the protected concerted action of
protesting unfair working conditions by calling you insulting or obscene names or
by using other derogatory language.

WE WILL NOT prohibit you from leaving union literature in the breakroom, or
prematurely remove such literature, and WE WILL NOT prevent you from selling
union insignia at offduty times in the breakroom.

WE WILL NOT refuse to allow duly selected employee union representatives to
attend labor-management meetings or otherwise prevent them from carrying out
their duties as union representatives.

WE WILL NOT discharge or suspend employees represented by a union without
giving the Union the required timely notice.

WE WILL NOT change employees’ morning or afternoon breaktimes to prevent
them from meeting with other employees or from engaging in other union-related

activities.





WE WILL NOT reduce employees’ working hours for serving on union
negotiating committees or for engaging in other union activities.

WE WILL NOT discharge or suspend employees in retaliation for attending union
meetings, hosting union meetings in their homes, participating in union protest
marches, wearing union buttons and insignia, serving on union negotiating
committees, urging other employees to support the Union during an impending
strike, or actively supporting unionization, or to deter other employees from
engaging in such union activities.

WE WILL NOT in any other manner interfere with, restrain, or coerce you in the
exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL, within 14 days from the date of the Board’s Order, offer full
reinstatement to their former jobs to Irene Susman and Blanche Lyons at Beverly
Manor of Monroeville; Dan Bump and Julie Whitman at Meadville Care Center;
Helen Ressler at Murray Manor; Karen Berkey and Judy Grech at Richland Manor;
and Joy Kahly at William Penn Nursing Center; and on request restore the 8§ a.m.
to 4 p.m. shift of Barbara Glancey at Meadville Care Center, without prejudice to
their seniority or other rights or privileges previously enjoyed.

WE WILL make Irene Susman and Blanche Lyons at Beverly Manor of
Monroeville; Dan Bump and Julie Whitman at Meadville Care Center; Helen
Ressler at Murray Manor; Karen Berkey and Judy Grech at Richland Manor; and
Joy Kahly at William Penn Nursing Center whole for any loss of earnings or other
benefits resulting from their discharges, less any net interim earnings, plus interest.

WE WILL, within 14 days from the date of the Board’s Order, offer full

reinstatement to their former jobs to Sharon Proper at Grandview Health Care;
Diane McNulty at Haida Manor; and Sara Sharbaugh at Haida Manor, without
prejudice to their seniority or any other rights or privileges previously enjoyed.

WE WILL make Sharon Proper at Grandview Health Care; Diane McNulty at
Haida Manor; and Sara Sharbaugh at Haida Manor whole for any loss of earnings
or other benefits resulting from their discharges, less any net interim earnings, plus
interest.

WE WILL make Connie Kollar at Haida Manor whole for any loss of earnings or
other benefits resulting from our unlawful suspension of her for union activity, less
any net interim earnings, plus interest.

WE WILL, on request, restore the pre-January 1996 morning and afternoon
breaktimes of Ruth Pilarski at William Penn Nursing Center; and restore the pre-





January 1996 working hours of Beverly Higbee at Grandview Health Care, without
prejudice to their seniority or other rights or privileges previously enjoyed.

WE WILL make them whole for any loss of earnings or other benefits suffered as a
result of our discrimination against them for their union activity.

WE WILL, within 14 days from the date of the Board’s Order, remove from our
files any references to the unlawful discharges of Sharon Proper, Diane McNulty,
and Sara Sharbaugh; to the unlawful suspension of Connie Kollar; to the unlawful
change of breaktimes for Ruth Pilarski; and to the unlawful reduction of the
working hours of Beverly Higbee and, WE WILL within 3 days thereafter, notify
each of these employees in writing that this has been done and that the unlawful
action will not be used against her in any way.

WE WILL, on request, rescind all unilateral actions found to have been effected in
violation of our collective-bargaining obligations or as a result of unlawful
discriminatory actions, and WE WILL make any employee adversely affected by
those actions whole for any loss of earnings and other benefits suffered as a result,
less any net interim earnings, plus interest.

WE WILL provide the Union and its appropriate local unions notice and an
opportunity to bargain over any prospective changes in rates of pay, wages, hours,
and other terms and conditions of employment.

WE WILL, on the Union’s request, provide any requested information that is
necessary and relevant to the Union’s statutory duties and responsibilities as
collective-bargaining representative of the Respondent’s employees.

BEVERLY HEALTH AND
REHABILITATION SERVICES, INC.
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ATTACHMENT D

MEMORANDUM

Beverly Health and Rehabilitations Services, Inc.
335 NLRB No. 54

SUBJECT: COMPLIANCE NOTICE POSTING INVESTIGATION

On , | visited Respondent’s

Date Name of Facility

located at

Street Address City State Zip Code
| checked the posting of the Notice. It was posted in the following locations:

The posting of the Notice appears to be adequate. Check Yes or No.
Yes No

If No is checked please explain reasons below:

Corrective action taken to remedy deficiency:

Board Agent

NLRB Region
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